In the paper I try to answer the question, whether there is a genuine constitutional theory of 'illiberal constitutionalism,' recently advocated in some East-Central European member states of the European Union, especially in Hungary and Poland. As I demonstrate, court ideologists of populist autocrats use Carl Schmitt's concept of political sovereignty and collective identity of the people, or misuse Max Weber's leader democracy or Richard Bellamy's or others' political constitutionalism ideas to legitimize authoritarian aims. I argue that the constitutional concept, which rejects liberalism as a constitutive precondition of democracy, cannot be in compliance with the traditional idea of liberal democratic constitutionalism. This concept has nothing to do with any majoritarian constitutional model based on the separation of power, or with political constitutionalism, or any kind of weak judicial review, and it misuses the concept of constitutional identity.
Distinct from illiberal theories, the second part of the paper discusses three main relations of illiberal societies: the social, the economic and the political ones. Among other things, I want to figure out, whether the backsliding of liberalism in East-Central Europe is a proof or consequence of failure of liberal ideas.
Illiberal Constitutional Theories

Are There Such Things as 'Illiberal or Nonliberal Constitutionalism'?
Populist Autocrats Against Liberal Democracy and Constitutionalism
In a speech delivered on July 26, 2014, before an ethnic Hungarian audience in the neighboring Romania, Prime Minister Viktor Orbán proclaimed his intention to turn Hungary into a state that 'will undertake the odium of expressing that in character it is not of liberal nature.' Citing as models he added:
We have abandoned liberal methods and principles of organizing society, as well as the liberal way to look at the world . . . . Today, the stars of international analyses are Singapore, China, India, Turkey, Russia . . . and if we think back on what we did in the last four years, and what we are going to do in the following four years, then it really can be interpreted from this angle. We are . . . parting ways with Western European dogmas, making ourselves independent from them . . . If we look at civil organizations in Hungary, . . .we have to deal with paid political activists here . . . [T] hey would like to exercise influence . . . on Hungarian public life. It is vital, therefore, that if we would like to reorganize our nation state instead of it being a liberal state, that we should make it clear, that these are not civilians . . . opposing us, but political activists attempting to promote foreign interests . . . This is about the ongoing reorganization of the Hungarian state. Contrary to the liberal state organization logic of the past twenty years, this is a state organization originating in national interests 8 .
Four years later at the same venue Orbán again expressed his support for illiberal democracy, adding that he considers Christian democracy as illiberal as well:
There is an alternative to liberal democracy: it is called Christian democracy…Let us confidently declare that Christian democracy is not liberal. Liberal democracy is liberal, while Christian democracy is, by definition, not liberal: it is, if you like, illiberal. 9
In June 2019, after Fidesz was suspended from the center-right party family, EPP has set up a special committee to examine the Fidesz party's adherence to democratic standards. One of the questions the members of the committee, former Austrian Chancellor Wolfgang Schüssel, former European Council President Herman Van Rompuy and former European Parliament President Hans-Gert Pöttering addressed to Viktor Orbán has been: 'Please explain what you mean by the expression 'illiberal state'? Here is the Fidesz chairman and Hungarian Prime Minister's response: already outlined the following four main charactersitics of authoritarianism: limited, not responsible political pluralism, without elaborate and guiding ideology, without political mobilization, and with formally ill-defined, but quite predictable limits of power. See Juan José Linz, 'An Authoritarian Regime: the Case of Spain', in Cleavages, Ideologies and Party Systems, Eric Allard and Yrjo Littunen (eds.) Helsinki, 1970. About the constitutional markers of authoritarianism as a pretence of democracy, such as the lack of procedural rights, institutional guarantees and public discourse see Gábor Attila Tóth, Constitutional Markers of Authoritarianism, Hague Journal on the Rule of Law, Published online: 10 September 2018.
We are Christian democrats and we are differing nowadays at least in three aspects from the liberals: The first one is the conviction that family is fundamental, and family is based on one man an one woman. We believe that this needs to be protected, which the liberals deny. Secondly, while the cultural life of every country is diverse, a Leitculture, a cultural tradition is present everywhere. In Hungary this is Christian culture. We respect other cultures, but our own has a prominent role for us, and it is our responsibility to preserve it. Liberals refuse this concept. The third aspect is that liberal democrats are everywhere pro-immigration while we are against immigration. So whether one admits it or not: Christian democrats are illiberals by definition 10 .
In a conversation with the French philosopher, Bernard-Henry Lévy Orbán identified liberalism with totalitarianism, and illiberalism with true democracy:
Liberalism gave rise to political correctness-that is, to a form of totalitarianism, which is the opposite of democracy. That's why I believe that illiberalism restores true freedom, true democracy. 11 In July 2019 in the yearly Băile Tușnad/Tusnádfürdő Free University Orbán admitted that 'illiberalism' carries a negative connotation, and therefore he changed the terminology calling illiberalism 'Christian liberty,' which according to him is 'a genuine model of a theory of state, a unique Christian democratic state.' He made it clear however that 'Christian liberty does not mean individual liberty, because 'individual freedoms can never encroach on the interests of the community. There is indeed a majority that must be respected, that is the foundation of democracy. ' 12 In a speech, delivered in mid-September 2019 at the 12 th congress of the Association of Christian Intelligentsia he said that 'Christian liberty' is superior to the individual liberty -defined by John Stuart Mill in his On Liberty -, which can only be infringed upon if the exercise of one's liberty harms others. Christian liberty, by contrast, holds that we ought to treat others as we want to be treated. 13 'The teachings of 'Christian liberty'he added -maintain that the world is divided into nations.' As opposed to liberal liberty, which is based on individual accomplishments, the followers of 'Christian liberty' acknowledge only those accomplishments that also serve the common good. While liberals are convinced that liberal democracies will eventually join together to form a world government a' la Immanuel Kant in the name of liberal internationalism, Christian liberty by contrast considers 'nations to be as free and sovereign as individuals are, and therefore they cannot be forced under the laws of global governance.'
In the system 'Christian liberty' Hungary has a special place:
We shouldn't be afraid to declare that Hungary is a city built on a hill, which, as is well known, cannot be hidden. Let's embrace this mission, let's create for ourselves and show to the world what a true, deep, and superior life can be built on the ideal of Christian liberty. Perhaps this lifeline will be the one toward which the confused, lost, and misguided Europe will stretch its hand. Perhaps they will Department of Law Working Papers also see the beauty of man's work serving his own good, the good of his country, and the glory of God. 14 Another new element of the speech that Orbán puts 'Christian liberty' at the center of the 'Christian democratic state', 'a new and authentic model of state and political theory,' which has been reached in the last thirty years by two big steps. The first has been the liberal democratic transition in 1989, while the second, more important one is the national or Christian regime change in 2010.
Regarding the new constitutional order, introduced by the 2011 Fundamental Law of Hungary, Orbán admitted that his party did not aim to produce a liberal constitution. He said:
In Europe the trend is for every constitution to be liberal, this is not one. Liberal constitutions are based on the freedom of the individual and subdue welfare and the interest of the community to this goal. When we created the constitution, we posed questions to the people. The first question was the following: what would you like; should the constitution regulate the rights of the individual and create other rules in accordance with this principle or should it create a balance between the rights and duties of the individual. According to my recollection more than 80% of the people responded by saying that they wanted to live in a world, where freedom existed, but where welfare and the interest of the community could not be neglected and that these need to be balanced in the constitution. I received an order and mandate for this. For this reason the Hungarian constitution is a constitution of balance, and not a side-leaning constitution, which is the fashion in Europe, as there are plenty of problems there 15 .
Orbán also refused separation of powers, checks and balances as concepts alien to his illiberal constitutional system: Checks and balances is a U.S. invention that for some reason of intellectual mediocrity Europe decided to adopt and use in European politics 16 .
The ideological foundation of Orbán's illiberalism can be found in the works of his two court ideologues, the sociologist and former liberal MP, Gyula Tellér and András Lánczi, a political scientist. It is easy to prove that Orbán in his 2014 speech on 'illiberal democracy' recited a study of Tellér published earlier on that year, what Orbán assigned as compulsory reading for all his ministers. 17 Tellér claims that the 'system of regime-change' has failed because the liberal constitution did not commit the government to protect national interests, therefore the new 'national system' has to strengthen national sovereignty, and with it the freedom of degree of government activity. This, Tellér argues is necessary against the moral command of the liberal rule of law regime, according to which 'everything is allowed, what does not harm others' liberty'.
Lánczi's antiliberal concept can be found in his book Political Realism and Wisdom, which was published in English in 2015, as well as in an article published in 2018, after Fidesz' third consecutive electoral victory 18 . Lánczi's critique is an outright rejection of liberalism as a utopian ideology, which is-similar to Communism-incompatible with democracy.
Similarly to Orbán, the that time Prime Minister Beata Szydło (with Kaczyński, ruling from behind the scenes as he holds no official post), have described the actions of the PiS government dismantling the independence of the Constitutional Tribunal and the ordinary courts as a blitz to install an illiberal state. In mid-September 2016 at a conference in the Polish town of Krynica, Orbán and Kaczyński proclaimed a 'cultural counter-revolution' aimed at turning the European Union into an illiberal project. A week later at the Bratislava EU summit, the prime ministers of the Visegrád 4 countries demanded a structural change of the EU in favour of the nation states. 19 Witold Waszczykowski, Poland's minister of foreign affairs expressing his own and his governing PiS party's antiliberalism went as far as to mock liberalism as 'a world made up of cyclists and vegetarians, who only use renewable energy and fight all form of religion' 20 .
Ryszard Legutko, the main ideologue of PiS, similarly to his Hungarian counterpart, Lánczi, also likens liberal democracy with Communism both being fuelled by the ideas of modernization and progress 21 . Both Lánczi and Legutko assert together with other antiliberals with one voice that liberalism and Communism, or for that matter its ideology, Marxism are secretly allied and share a common ancestry that they are two offshoots of an Enlightenment tradition 22 constitutionalism is also related to a Schmittian understanding of the constitution, and to his critique of liberal constitutionalism and its conception of the rule of law 25 . The constitution in Schmitt's view is an expression of 'the substantial homogeneity of the identity and the will of the people', and guarantee of the state's existence, and ultimately any constitutional arrangement is grounded in, or originates from, an arbitrary act of political power. The absolute authority of the political will of the people overrides all constitutional requirements, which according to Schmitt are signs of depoliticization tendencies caused by liberal democracies. This is the reason that he elaborated The concept of the Political 26 (Das Politisches) based on the distinction between friend and enemy, which is precisely the opposite of liberal neutrality 27 .
In other words, in Schmitt's view the basis of the constitution is 'a political decision concerning the type and form of its own being', made by the people as a 'political unity', based on their own free will. This political will 'remains alongside and above the constitution.' 28 Schmitt also portrays the people as an existential reality as opposed to the mere liberal representation of voters in parliament, holding therefore that Mussolini was a genuine incarnation of democracy. Schmitt goes so far as to claim the incompatibility of liberalism and democracy, and argues that plebiscitary democracy based on the homogeneity of the nation is the only true form of democracy. But Schmitt is talking about these intermittent plebiscites as a tool to tap the resource of consent by the governed within a 'qualitative' and strong totalitarian state, the authority of which rests on the military and the bureaucracy, and which cannot accept the existence of political opposition 29 . In other words the strong state cannot be liberal 30 . 
Authoritarian Populism As A Rhetoric
The illiberal regimes in Central and Eastern Europe manifest themselves populist, using antirepresentation and pro-direct democracy arguments. But in reality this is only a rhetoric, which does not necessarily correspond with these populists' practice. For instance, Viktor Orbán's Fidesz party tried to undermine the legitimacy of representation after losing the 2002 parliamentary elections 35 . He refused to concede defeat, declaring that 'the nation cannot be in opposition, only the government can be in opposition against its own people'. After the 2010 electoral victory, he claimed that through the 'revolution at the voting booths', the majority has delegated its power to the government representing it. This means that the populist government tried to interpret the result of the elections as the will of the people, viewed as a homogenous unit. Also, the Orbán government, which after in 2010 overthrowing its predecessor as a result of a popular referendum made it more difficult to initiate a valid referendum for its own opposition. While the previous law required only 25 percent of the voters to cast a vote, the new law requires at least 50 percent of those eligible to vote to take part, otherwise the referendum is invalid 36 . The ambivalence of authoritarian populists towards representation and referenda in government and in opposition applies to their attitude regarding established institutions. While they readily attack the 'establishment', while in opposition, they very much protect their own governmental institutions. The situation is different with transnational institutions, like the EU, which are also attacked 34 "The test of a democracy is not whether the economy is growing, employment is rising, or more couples are marrying, but whether people can choose and replace their leaders in free and fair elections. This is the test that Hungary's political system now fails. When Viktor Orbán and his Fidesz party returned to power in 2010 with a parliamentary supermajority, they set about destroying the constitutional pillars of liberal democracy … By the 2014 elections, Orbán had rigged the system. Yes, multiparty elections continued, but his systematic degradation of constitutional checks and balances so tilted the playing field that he was able to renew his two-thirds majority in parliament with less than a majority of the popular vote (and did so again in 2018 36 It is the irony of fate that due to these more stringent conditions, the only referendum that the Orbán government initiatedone against the EU's migration policy -failed. On 2 October 2016, Hungarian voters went to the polls to answer one referendum question: "Do you want to allow the European Union to mandate the relocation of non-Hungarian citizens to Hungary without the approval of the National Assembly? " . Although 92 % of those who casted votes and 98 of all the valid votes agreed with the government, answering 'no' (6 % were spoiled ballots), the referendum was invalid because the turnout was only around 40 percent, instead of the required 50 percent.
by these autocratic populist governments as threats to their countries' sovereignty 37 . A good example is again the Hungarian Parliament's reaction to the European Parliament's critical report from July 2013 on the constitutional situation in Hungary. The Hungarian parliamentary resolution on equal treatment reads: 'We, Hungarians, do not want a Europe any longer where freedom is limited and not widened. We do not want a Europe any longer where the Greater abuses his power, where national sovereignty is violated and where the Smaller has to respect the Greater. We have had enough of dictatorship after 40 years behind the iron curtain.' These words very much reflect the Orbán government's view of 'national freedom', the liberty of the state (or the nation) to determine its own laws: 'This is why we are writing our own constitution…And we don't want any unconsolidated help from strangers who are keen to guide us…Hungary must turn on its own axis'. 38
Orbán repeated the same populist, nationalist mantra at the plenary debate of the European Parliament on 11 September 2018, when defying the Sargentini report, on the basis of which the Parliament launched Article 7 TEU proceedings against Hungary: '…you are not about to denounce a government, but a country and a people. You will denounce the Hungary, which has been a member of the family of Europe's Christian peoples for a thousand years; the Hungary which has contributed to the history of our great continent of Europe with its work and, when needed, with its blood. You will denounce the Hungary which rose and took up arms against the world's largest army, against the Soviets, which made the highest sacrifice for freedom and democracy, and, when it was needed, opened its borders to its East German brothers and sisters in distress. Hungary has fought for its freedom and democracy. I stand here now and I see that Hungary is being arraigned by people who inherited democracy, not needing to assume any personal risk for the pursuit of freedom.
[…] the report before you is an affront to the honor of Hungary and the Hungarian people. Hungary's decisions are made by the voters in parliamentary elections. What you are claiming is no less than saying that the Hungarian people are not sufficiently capable of being trusted to judge what is in their own interests. You think that you know the needs of the Hungarian people better than the Hungarian people themselves.' 39
Hence, I claim that autocrats' populism is 'false' 40 and they only use populist rhetoric, but their decisive characteristics is authoritarianism. What makes them distinct from non-populist autocrats are the democratic elections through which they come to power, even though being in government they often change the electoral law to keep their power.
Is There Such A Thing As Authoritarian Constitutionalism?
Constitutionalism is often defined as 'limited government.' For instance Giovanni Sartori defines constitutionalism as 'a fundamental law, or a fundamental set of principles, and a correlative institutional arrangement, which would restrict arbitrary power and ensure 'limited government'' 41 . Also, András 37 Andrea Pin in the parallel special issue argues that supranational courts are partially also responsible for the rise of populism by judicialization of political choices and replacing national debates and rules. In my view this critique does not apply in the case of Member States of the EU, such as Hungary and Poland, where the democratic process is not operating satisfactorily, and the political institutions of the EU seem to be unable or unwilling to act. Here the CJEU or the ECtHR for that matters, despite their otherwise problematic de-politicized language, can be the last resort Sajó and Renáta Uitz describe constitutionalism as a liberal political philosophy that is concerned with limiting government 42 . The main aim of limiting government is to guarantee individual rights. In other words, modern constitutionalism is by definition liberal 43 . This does not mean, however, that constitutions cannot be illiberal or authoritarian. Therefore, it is legitimate to talk about constitutions in authoritarian regimes, as Tom Ginsburg and Alberto Simpler do in their book, 44 but I do not agree with the use of the term 'authoritarian constitutionalism' 45 or 'constitutional authoritarianism'. 46 Mark Tushnet for instance tries to generally pluralize the normative understanding of non-liberal constitutionalism, differentiating between an absolutist, a mere rule-of-law, and an authoritarian form of constitutionalism, Singapore being the main example of the latter 47 . Tushnet defines authoritarian constitutionalism as an intermediate normative model between liberal constitutionalism and authoritarianism 48 that has moderately strong normative commitments to constitutionalism in nations with specific social and political problems, such as a high degree of persistent ethnic conflict. 49 In other words, he refers to a distinct type of regime, wherein there are faulty practices and a constitution with an authoritarian content.
In contrast to Tushnet's understanding of authoritarian constitutionalism, which can also be considered as an empirical work about hybrid regimes, Roberto Niembro Ortega provides a more conceptual approach that refers to a very sophisticated way in which ruling elites with an authoritarian mentality exercise power in not fully democratic states 50 . Here the regimes do have a liberal democratic constitution, but instead of limiting the power of the state it is used for practical and authoritarian ideological functions to mask the idea of constitutionalism. But, as pointed out earlier, if the constitution does not limit the government's power, it cannot fulfil the requirements of constitutionalism, and can 42 András Sajó and Renáta Uitz, The Constitution of Freedom: An Introduction to Legal Constitutionalism, Oxford University Press, 2017. 13. 43 In contrast, others also regard other models of constitutionalism, in which the government, although committed to acting under a constitution, is not committed to pursuing liberal democratic values. See for instance Mark Tushnet, Varieties of Constitutionalism, 14 Int'l J. Const. L. 1 (2016). On 11 October 2019 Tushnet posted the following message to his Facebook page: "My lecture today was on "Varieties of Constitutionalism," and argued that a thin version of constitutionalism requires only (1) that there be some entrenched provisions, (2) that there be some mechanism for resolving disputes about what the law is that is oriented solely to making decision according to law, and (3) that the regime receive popular consent to the regime as a whole measured over some reasonable period of time. (Lots of complexities elided here.) The first subtext, which almost surfaced in the discussion afterwards, is that the Chinese leadership doesn't really have to fear constitutionalism as such (as it seems to do), if the very thin version I outlined counts as constitutionalism (which I think it does only be considered as sham constitution 51 , and as a rhetorical tool, just as populism is in the hands of autocrats.
Most of the chapters in a recently published book 52 -as the editors' preface states -'challenge the notion of a single 'proper sense' of constitutionalism that is coexistensive with and exhausted by the discrete elements of the liberal paradigm'. In the introductory chapter, Günter Frankenberg argues that 'liberal orthodoxy treats authoritarian constitutionalism not just as a contested concept, but as a mere travesty or deceitful rendition of the rules and principles, values and institutions of what is innocently referred to as 'Western constitutionalism'' 53 .
Referring to Roberto Gargarella's book on Latin American constitutionalism 54 Frankenberg claims that the orthodoxy gives 'obsessive attention to issues of rights', especially enforceable civil and political rights at the expense of redistributive policies or social entitlements, free and fair election, separation of powers, judicial review. He introduces authoritarian constitutionalism as 'one of modernity's narratives alloying rule and law,' by using Machiavellian constitutional opportunistic technology, like Chinese head of state Xi Jinping observing established constitutional amendment procedure while stripping himself of the existing term limit, or more Hobbesian claim to defend the public good and people's interest, like Hungarian Prime Minister Viktor Orbán referring to European Christian values while denouncing human rights of refugees. 55 As Helena Alviar Garcia and Michael Wilkinson demonstrate in their contributions to the same book, political authoritarianism entertains an affinity with economic neoliberalism 56 . This can perfectly be proven by the neoliberal economic policy of the current authoritarian regime of Viktor Orbán's Hungary.
One of the most tragic historical example of this relationship is the politics of the van Papen government in the last period of the Weimar Republic as clearly seen by Hermann Heller already in 1933 57 . Heller claims that Papen wanted the state and the economy to be 'strictly' separated from one another. Legitimising this policy, Carl Schmitt in November 1932 lectured on 'the state and economy,' arguing that the total state makes an attempt to order the economy in an authoritarian way, drawing a sharp line of separation vis-á-vis the economy, although ruling on the other hand with the strongest military means and the means of mass manipulation (Radio, Cinema). 58 Besides from retreating from economic and social policy, this authoritarian state is also supposed to retreat from socio-cultural policy. Heller concludes that this 'authoritarian liberalism,' which is characterised by the retreat of the authoritarian state from social policy, liberalization of the economy and dictatorial control by the state of politicointellectual functions cannot be ruled in democratic forms, proving the claim made earlier here that not only democracy presupposes liberalism, but there is no liberalism without democracy either. Together with Juan José Linz we can also be skeptical regarding the efforts to distinguish between ostensibly benevolent 'authoritarian, antidemocratic political solution', and totalitarianism in the 1930s 59 . Based on the experiences of the current authoritarian regimes, for instance in Russia 60 I would add the same doubts about the benevolence of 'authoritarian constitutionalism' altogether.
Besides the constitutions in the Communist countries, both current theocratic and communitarian constitutions are considered as illiberal. 61 Theocratic constitutions, in contrast to modern constitutionalism, reject secular authority. 62 In communitarian constitutions, like the ones in South Korea, Singapore and Taiwan, the well-being of the nation, the community and society receive utilitarian priority rather than the individual freedom, which is the principle of liberalism. But in these illiberal polities, there is no constitutionalism, their constitutionsusing Pablo Castillo-Ortiz's termare 'denormativised.' 63 In other words, in my view 'illiberal constitutionalism' is an oxymoron.
Can 'Nonliberal Constitutionalism' Be Really Constitutionalist?
Besides illiberal constitutionalism there are also attempts to legitimate 'nonliberal constitutionalism' as a subtype of constitutionalism. Graham Walker uses the term for constitutionalist structures, 'wherever people value some aspects of communal identity more than autonomy of individual choice.' 64 Walker's main example for the nonliberal, rather local than universal values is the multicultural grant of group right to native peoples and the distinct society of Québec, but he also mentions the state of Israel, which fails its noncitizen residents in many regrettable ways, as well as the tribal life of the native American nations in the US. The common characteristic of all these approaches is 'to indict the notion of individual autonomy rights as a form of naïve and homogenizing universalism, and to unmask the ethnic and moral 'neutrality' of the liberal state as a covert form of coercion.' 65 Walker builds up his concept using Charles Howard McIlwain's understanding of constitutionalism in his 1940 book 66 . According to McIlwain the limitation of government by law isn't necessarily liberal, because the rights of individuals are nor centralized, and there is no need for a public authority to be a neutral arbiter among competing value systems. Among the more contemporary thinkers, Walker relies on Stanley Fish's skepticism about individual rights of all kind. In his notorious articles from 1987 67 and 1992 68 respectively, Fish argues that because liberalism conceives its rational principles precisely as supranational and nonpartisan, 'one can only conclude, and conclude nonparadoxically, that liberalism doesn't exist.' According to Walker, nonliberal constitutionalism historically was anticipated in some features of Republican Rome or of medieval Europe, or in the millet system of the Ottoman Empire, while in more recent history in Canada before the 1982 Charter of Rights and Freedoms. He also considers the evolving multiculturalist/tolerationist American university campus practices as an embryonic version of nonliberal constitutionalism, and 'politically correct' thinkers who promote such policies as hostile to the notion of 'individual rights.'
The problem with Walker's concept is that he conflates constitutionalism with the constitution. While the latter indeed predates the enlightenment, the former, together with liberalism does not 69 . The 'constitution' as the configuration of public order defined by Aristotle or Cicero did not require the notion of individual rights, while modern constitutionalism does 70 . For instance Montesquieu in The Spirit of Laws argues that the constitutional system based on the separation of power is necessary for securing political liberty and preventing the emergence of 'tyrannical laws' and 'execution of laws in a tyrannical manner.' 71 This means that 'fettered power', which, according to Walker is the essence of constitutionalism, presupposes guaranteed individual rights. In other words, not only the anti-or illiberal version of constitutionalism, discussed earlier, but also the nonliberal one is an oxymoronic.
Attempts to Legitimize 'Illiberal Constitutionalism'
Majoritarian (Westminster) System
Proponents of Fidesz' illiberal constitution, as Béla Pokol, professor of law and member of the packed Hungarian Constitutional Court argues that the post-20122 constitutional system envisages the Westminster type of Parliamentary system, in which the 'winner takes all', and where principle of the unity of power prevails 72 . But the Hungarian or for that matter the Polish constitutional system cannot be considered as a monistic democracy, which just gives priority to democratic decision-making over fundamental rights. 73 Actually, the new Hungarian constitution and the Polish constitutional practice do not comply with any models of government, which are based on the concept of separation of powers. The more traditional models of government forms are based on the relationship between the legislature and the executive. For instance, Arendt Lijphart differentiates between majoritarian (Westminster) and consensual models of democracy, the prototype of the first being the British, while of the second the continental European parliamentary, as well as the U.S. presidential system. 74 Giovanni Sartori speaks about presidentialism and semi-presidentialism, as well as about two forms of parliamentarism, namely 69 judiciary and the parliament. In contrast to these new trends, in the Hungarian and Polish constitutional system the parliamentary majority not only decides every single issue without any dialogue, but practically there is no partner for such a dialogue, due to the fact that the independence of both the ordinary judiciary and the constitutional courts have been eliminated.
Political Constitutionalism
It is striking, and of significance, how the illiberal authoritarians in Central and Eastern Europe attempt to legitimize their actions by referring to political constitutionalism as their approach to constitutional change. The main argument of Central and Eastern European illiberals to defend their constitutional projects is grounded in a claim to political constitutionalism, which favors parliamentary rule and weak judicial review. To be clear, despite some academics' efforts to apply the concept of political constitutionalism in defense of illiberalism, I do not consider political constitutionalism, based on republican philosophy, or all of the concepts rejecting strong judicial review, or judicial review altogether, as populist. 81 Some scholars and constitutional court justices both in Hungary and Poland have attempted to interpret the new constitutional system as a change from legal to political constitutionalism. In my view, these interpretations are simply efforts to legitimize the silencing of judicial review.
One of the 'fake judges' of the Polish Constitutional Tribunal, the late Lech Morawski, emphasized the republican traditions, present both in Hungary and Poland, mentioning the names of Michael Sandel, Philip Pettit, and Quentin Skinner. 82 Also, constitutional law professor Adam Czarnota explained the necessity of the changes, with the argument that 'legal constitutionalism alienated the constitution from citizens…The place of excluded citizens was taken by lawyers.' 83 He proudly acknowledges that the governing party, PiS has appointed judges that represent its worldview, which according to Czarnota is based 'on the principle of supremacy of the Parliament in relation to constitutional review and acceptance of a role of the judicial restraint not judicial activism which was earlier the norm.' 84 Czarnota interprets the present constitutional crisis in Poland and in some other countries in Central-Eastern Europe as 'an attempt to take the constitution seriously and return it to the citizens,' 85 what he considers the fulfillment of political constitutionalism.
In Hungary, István Stumpf, constitutional judge, nominated without any consultation with opposition parties by FIDESZ right after the new government took over in 2010, and elected exclusively with the votes of the governing parties' votes, in his book argued for a strong state and claimed the expansion of political constitutionalism regarding the changes. 86 of political constitutionalism prevailing over the legal one. 89 Even those, like Kálmán Pócza, Gábor Dobos and Attila Gyulai who acknowledge that the Court hasn't been confrontational towards the current legislature and the government characterize this behavior as a special approach within the system of separation of powers, best described as a partnership in a constitutional dialogue 90 .
Political constitutionalists, like Richard Bellamy, Jeremy Waldron, Akhil Amar, Sandy Levinson, and Mark Tushnet, who themselves differ from one another significantly, emphasize the role of elected bodies instead of courts in implementing and protecting the constitution, but none of them reject the main principles of constitutional democracy, as 'illiberal' populist constitutionalists do. Even Richard D. Parker, who announced a 'constitutional populist manifesto' wanted only to challenge the basic idea, central to constitutional law, 'that constitutional constraints on public power in a democracy are meant to contain or tame the exertion of popular political energy rather than to nurture, galvanize, and release it.' 91 Similarly, those who describe a new model of constitutionalism, based on deliberation between courts and the legislator, with the latter retaining the final word, have nothing to do with illiberal constitutionalism. 92 Those scholars realize that parliamentary sovereignty tends to be increasingly restrained, either legally or politically, and that the last decades have witnessed less and less scope for the exercise of traditional pouvoir constituant, conceived as the unrestrained 'will of the people', even in cases of regime change or the establishment of substantially and formally new constitutional arrangements. 93 The remainders of both Hungarian and Polish constitutional review have nothing to do with any types of political constitutionalism or a weak judicial review approach, which all represent a different model of separation of powers. In the authoritarian Hungarian and in the Polish sham system of constitutionalism, there is no place for any kind of separation of powers.
Following Tamás Györfi's theory, there are three different forms of weak judicial review: each of them is lacking one of the defining features of strong constitutional review, but all of them want to strike a balance between democracy and the protection of human rights that differs from the balance struck by the 'new constitutionalism' of strong judicial review. 94 First, judicial review is limited if the constitution lacks a bill of rights, as is the case in Australia. Second, judicial review is deferential if courts usually defer to the views of the elected branches, as in the Scandinavian constitutional systems, or are even constitutionally obliged to do so, as in Sweden and Finland. Finally, and probably most importantly, there is the Commonwealth model of judicial review, where courts are authorized to review legislation, but the legislature has the possibility to override or disregard judicial decisions. 95 In my view, neither the Polish nor the Hungarian model fits any of these approaches to weak judicial review, as their aim is neither to balance democracy nor the protection of fundamental rights. The weakening of the power of constitutional courts has started in Hungary right after the landslide victory of the center-right FIDESZ party in the 2010 parliamentary elections. What happened in Hungary resonated with some less successful, similar attempts to weaken constitutional review in other East-Central European countries that took place roughly around the same time. In the Summer of 2012, there was a constitutional crisis also in Romania, where the ruling socialists tried to dismantle both the constitutional court and the president, but the EU was able to exert a stronger influence over events there. 96 From 2014, there has also been a constitutional crisis in progress in Slovakia, where the Constitutional Court has also worked with two-and from February 2016 three-judges short, because the President of the Republic refused to fill the vacancies. 97 But the most successful follower of the Hungarian playbook on how to dismantle constitutional review has been Jaroslaw Kaczynski's governing party (PiS) and its government in Poland. After the 2015 parliamentary election in Poland, the Law and Justice Party (PiS) also followed the playbook of Viktor Orbán, and started by first capturing the Constitutional Tribunal. 98 But these efforts have nothing to do with political constitutionalism, partly because they do not question the capacity of constitutional courts to invalidate legislation passed by parliaments, partly because they are not based on the mechanism of political accountability and checks on power. 99 Also, political constitutionalism emphasises the importance of legislatures over courts, and not the direct role of citizens, as Czarnota argues. This dismantlement of constitutional review cannot be considered as a par excellence majoritarian project either. 100
Constitutional Identity
From the very beginning, the government of Viktor Orbán has justified non-compliance with the principles of liberal democratic constitutionalism enshrined also in Article 2 of the Treaty of the European Union (TEU) by referring to national sovereignty. 101 101 The first reaction of the Hungarian government to the so called 'Tavares report' of 3 July 2013 of the European Parliament on the Hungarian constitutional situation (http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&reference=A7-2013-0229&language=EN) was not a sign of willingness to comply with the recommendations of the report, but rather a harsh rejection. Two days after the European Parliament adopted the report at its plenary session, the Hungarian Parliament EU's efforts to solve the refugee crisis, the government has advanced the argument that the country's constitutional identity is guaranteed in Article 4 (2) TEU.
After some draconian legislative measures were adopted, the government started a campaign against the EU's plan to relocate refugees. The first step was a referendum initiated by the government. On 2 October 2016, Hungarian voters went to the polls to answer one referendum question: 'Do you want to allow the European Union to mandate the relocation of non-Hungarian citizens to Hungary without the approval of the National Assembly? ' Although 92 % of those who casted votes and 98 % of all the valid votes agreed with the government, answering 'no' (6 % were spoiled ballots), the referendum was invalid because the turnout was only around 40 %, instead of the required 50 %.
As a next attempt, Prime Minister Orbán introduced the Seventh Amendment, which would have made it 'the responsibility of every state institution to defend Hungary's constitutional identity'. The most important provision of the draft amendment reads: 'No foreign population can settle in Hungary'. Since the governing coalition lost its two-thirds majority, even though all of its MPs voted in favour of the proposed amendment, it fell two votes short of the required majority. After this second failure, the Constitutional Court, loyal to the government, came to the rescue of Orbán's constitutional identity defence of its policies on migration. The Court revived a petition of the also loyal Commissioner for Fundamental Rights, filed a year earlier, before the referendum was initiated. In his motion, the Commissioner asked the Court to deliver an abstract interpretation of the Fundamental Law in connection with the Council Decision 2015/1601 of 22 September 2015.
The Constitutional Court in its decision held that 'the constitutional self-identity of Hungary is a fundamental value not created by the Fundamental Lawit is merely acknowledged by the Fundamental Law, consequently constitutional identity cannot be waived by way of an international treaty'. 102 Therefore, the Court argued, 'the protection of the constitutional identity shall remain the duty of the Constitutional Court as long as Hungary is a sovereign State'. 103 This abuse of constitutional identity aimed at not taking part in the joint European solution to the refugee crisis is an exercise of national constitutional parochialism, 104 which attempts to abandon the common European liberal democratic constitutional whole.
adopted Resolution 69/2013 on 'the equal treatment due to Hungary'. The document is written in first person plural as an anti-European manifesto on behalf of all Hungarians: 'We, Hungarians, do not want a Europe any longer where freedom is limited and not widened. We do not want a Europe any longer where the Greater abuses his power, where national sovereignty is violated and where the Smaller has to respect the Greater. We have had enough of dictatorship after 40 years behind the iron curtain.' The resolution argues that the European Parliament exceeded its jurisdiction by passing the report, and creating institutions that violate Hungary's sovereignty as guaranteed in the Treaty on the European Union. The Hungarian text also points out that behind this abuse of power there are business interests, which were violated by the Hungarian government by reducing the costs of energy paid by families, which could undermine the interest of many European companies which for years have gained extra profits from their monopoly in Hungary. In its conclusion, the Hungarian Parliament called on the Hungarian government 'not to cede to the pressure of the European Union, not to let the nation's rights guaranteed in the fundamental treaty be violated, and to continue the politics of improving life for Hungarian families'. These words very much reflect the Orbán government's view of 'national freedom', which emphasizes the liberty of the state (or the nation) to determine its own laws: 'This is why we are writing our own constitution…And we don't want any unsolicited help from strangers who are keen to guide us…Hungary must turn on its own axis'. 
Illiberal Societies
Social Relations
Historically, in the East-Central European countries there were only some unexpected moments of quick flourishing of liberalism and liberal democracy followed by an equally quick delegitimization of it. For instance shortly after 1945, till the communist parties took over, and also after 1989, when liberal democracy again seemed to be the 'end of history'. 107 Otherwise, in the national history of the Central and Eastern European countries' authoritarianism, such as the pre-1939 authoritarian Hungarian or Polish politics, played a much more important role in the transformation. 108 Maybe the only exception was the independent Czechoslovakia established after WWI, led by its first President Tomáš Garrigue Masaryk 109 .
As mentioned earlier, modernization is the main enemy of illiberal theory. As surveys on the links between modernization and democracy show, the society's historic and religious heritage leaves a lasting imprint. 110 According to these surveys, the public of formerly agrarian societies, like many of the East Central European ones emphasize religion, national pride, obedience, and respect for authority, while the publics of industrial societies emphasize secularism, cosmopolitanism, autonomy, and rationality. 111 as happened during the early 1990s in most former communist states. These findings were confirmed by another international comparative study conducted by researchers of Jacobs University in Bremen and published by the German Bertelsmann Foundation. 112 According to the study, which examined 34 countries in the EU and the OECD, countries in East Central Europe have had a low level of social cohesion ever since the postcommunist transformation, Hungary is ranked at 27 th , between Poland and Slovakia. Social cohesion is defined as the special quality with which members of a community live and work together. Even though the transition to democracy in East Central Europe was driven by the fact that a large share of the population gave high priority to freedom itself, but people expected the new states to produce speedy economic growth, with which the country could attain the living standards of West preferably overnight, without painful reforms 113 . In other words, one can argue that the average people in these countries pursued the West in 1989-1990, though not so much in terms of the Western political and constitutional system, but rather in terms of the living standards of the West. Claus Offe predicted the possible backsliding effect of the economic changes and decline in living standards, saying that this could undermine the legitimacy of democratic institutions and turn back the process of democratization. 114 This failure, together with the emergence of an economically and politically independent bourgeoisie, the accumulation of wealth by some former members of the communist nomenclature, unresolved issues in dealing with the communist past, the lack of retributive justice against perpetrators of grave human rights violations, and a mild vetting procedure and lack of restitution of the confiscated properties, were reasons for disappointment. Again, Czechia has been different both regarding the bourgeoisie and the harsher transitional justice measures.
Trying to explain the attitudes of voters to support authoritarian pursuit of illiberal leaders, such as Orbán or Kaczyński, Ronald Inglehart and Pippa Norris suggests that it would be a mistake to attribute the rise of authoritarian populism directly to economic inequality alone, as psychological factors seem to play an even more important role. Older and less-educated people tend to support populist parties and leaders that defend traditional cultural values and emphasize nationalistic and xenophobia appeals, rejecting outsiders, and upholding old-fashioned gender roles. 115 Similarly, Will Wilkinson argues that urbanisation is a process that divides society in cultural values. While it creates thriving, multicultural, high-density areas where socially liberal values predominate, it also leaves behind rural areas and smaller urban centres that are increasingly uniform in terms of rather illiberal values. 116 Interestingly enough a more recent research of Christian Welzel and Plamen Akaliyski have a slightly different evaluation about the cultural values of East-Central European countries after the democratic transition, questioning, whether the cultural walls still stands between East and West of the former Iron Curtain 117 . They claim that countries that joined the European Union have converged significantly towards the cultural model of the core of EU member states., while European countries that remained outside the EU have shifted their cultural values away from this EU core.
emphasize the opposite priorities. This is the utility ladder of freedom. Ch. Welzel, Freedom Rising. Human Empowerment and the Quest for Emancipation, Cambridge University Press, 2013.
A recent Eurobarometer survey conducted in April 2019 proved the observation of Akaliyski and Welzel even in the case of Hungary and Poland, the most illiberal EU member states, at least regarding values related to the rule of law, democracy and fundamental rights. People in these countries acknowledge both the importance of independent constitutional institutions, including judicial review and court, as well as that all state institutions respect court rulings, and the need for improvement on these fields. When asked about the importance of 'that all member states respect the core values of the EU, including fundamental rights, the rule of law, and democracy' 31% of Poles found this essential, 53% important, in Hungary the same figures were 55 and 37% respectively, which is even higher than the average of the 28 EU member states (53 and 36% respectively). Whether certain elements of these, for instance 'if your rights are not respected, you can have them upheld by an independent court' need to be improved 32 and 44% of the Poles, while the 54 and 35% of Hungarians (again above the EU average of 50 and 30%) said it definitely or somewhat can. 118
This relatively high awareness of the importance and the need of improvement of values such fundamental rights, the rule of law and democracy is hardly reconcilable with the continuous supportespecially in the rural areas, mentioned by Will Wilkinson -of the authoritarian governments of Hungary and Poland, which openly defy these values. 119 Here I cannot even try to fully explain all the possible reasons of this discrepancy. In Hungary one of them is certainly due to the lack of the independent media, and the freedom of civil society organisations people, even though admitting the necessity of improvement in complying with European values people do not necessarily recognise the autocratic pursuits of the government. Morover, in Poland neither the media nor civil society organisation have yet been dismantled. Here, the main reason of the support of the authoritarian government may lie in the very popular social benefits. In 2016 the PiS government introduced a child benefits programme called '500+': all parents get 500 Polish zloty (about 115 Euros) per month per child, from the second child on. Low-income families got it from the first child. In early 2019, Jaroslaw Kaczyński, the leader of PiS announced another set of social benefits: a monthly 500 zloty for each child, the increase of pension benefits and tax levies for persons under 26 years of age 120 .
Economic Relations
Paradoxically, politically illiberal leaders, like Viktor Orbán of Hungary use (neo)liberal economic policy to support their autocratic (constitutional) agenda 121 . As many argue refering to Karl Polányi's influencial book, The Great Repression the resistance to social democracy through authoritarianism in the name of economic liberalism prepared the ground for Fascism, and can lead to autocracy again 122 .
While other, mostly left-wing populists react to the unfulfilled promise of social-rights constitutionalism, based on T.H. Marshall's concept of social rights being continuous to civil and political rights, which turned out to be a lie in most of East Central European countries' constitutional practice. 123 As Samuel Moyn argues, a commitment to material equality disappeared, in its place market fundamentalism has emerged as the dominant force of national and global economics 124 .
The new illiberal system of 'national cooperation' in Hungary has left behind the vulnerable members of society, homeless people and refugees, and tries to diminish or cut the solidary actions of the members of the Hungarian society. In this respect Orbán's right-wing authoritarian populism even differs from the policy of other right-wing populists, such as the French National Front or Austria's Freedom Party, who -similarly to Orbán -mobilize their supporters with exclusion through immigration policy, but as opposed to the Hungarian PM, they often also emphasize inclusion through social rights and economic security 125 .
The packed Hungarian Constitutional Court rubberstamps the government's neoliberal economic policy, changing its predecessor's practice, which in the mid 1990's was willing to strike down austerity measures for the protection of social rights closely tying them to the protection of equal human dignity. Although social solidarity was an underdeveloped societal practice from the beginning of the democratic transition for several reasons, the that time Constitutional Court strongly committed itself to the protection of human dignity and this way guaranteed a higher profile for social (solidarity) rights, especially in case of social care based on neediness.
Then, as a contrast, in the 'non-solidary' system of the Hungarian Fundamental Law of 2011 social security does not appear as a fundamental right, but merely as something the state 'shall strive' for, which is a step backward in comparison with the 1989 Constitution. Social insurance is not a constitutional institution any more, and the provisions of the Fundamental Law do not guarantee equal dignity and the former level of property protection. The recent case law of the Constitutional Court reaffirms the initial concerns, the dignity supported social solidarity got lost in the illiberal backsliding of the past ten years.
Political Relations
The expansion of political illiberalism in East Central Europe through the introduction of a new illiberal constitutional regime went the furthest in Hungary and Poland. In the case of the former through a brandnew constitution enacted in 2010, or through legislative changes that ignore the valid liberal constitution, as is the case in Poland since 2015. Ironically, both countries are still members of the European Union, a value community based on the principles of liberal democracy.
Hungary
The new constitution, entitled the Fundamental Law of Hungary was passed by the Parliament on 18 April 2011. 126 The drafting of the Fundamental Law took place without following any of the elementary political, professional, scientific and social debates. These requirements stem from the applicable constitutional norms and those rules of the House of Parliament that one would expect to be met in a debate concerning a document that will define the life of the country over the long term. The debate, which lasted for nine dayseffectively-took place with the sole and exclusive participation of representatives of the governing political parties. 127
Here I address some of those flaws in its content in relation to which the suspicion arises that they may permit exceptions to the European requirements of democracy, constitutionalism and the protection of fundamental rights, and, thus, that in the course of their application they could conflict with Hungary's international obligations.
1. Government without checks 128 . The new constitution appears to still contain the key features of constitutional constraint imposed by checked and balanced powers. But those constraints are largely illusory, because key veto points have been abolished or seriously weakened. Appointments to key offices, like Constitutional Court judgeships, ombudsmen, the head of the State Audit Office and the public prosecutor, no longer require minority party input. Independent boards regulating crucial institutions necessary for democracy, like the election commission and the media board, no longer ensure multiparty representation. The Constitutional Court itself has been packed and weakened because its jurisdiction has been limited. The constitutional reforms have seriously undermined the independence of the ordinary judiciary through changing the appointment and oversight rules of judges.
2. Identity of the political community. An important criterion for a democratic constitution is that everybody living under it can regard it as his or her own. The Fundamental Law breaches this requirement on multiple counts. a) Its lengthy preamble, entitled National Avowal, defines the subjects of the constitution not as the totality of people living under the Hungarian laws, but as the Hungarian ethnic nation: 'We, the members of the Hungarian Nation ... hereby proclaim the following'. A few paragraphs down, the Hungarian nation returns as 'our nation torn apart in the storms of the last century'. The Fundamental Law defines it as a community, the binding fabric of which is 'intellectual and spiritual': not political, but cultural. There is no place in this community for the nationalities living within the territory of the Hungarian state. At the same time, there is a place in it for the Hungarians living beyond the borders.
The elevation of the 'single Hungarian nation' to the status of constitutional subject suggests that the scope of the Fundamental Law somehow extends to the whole of historical, pre-WWI Hungary, and certainly to those places where Hungarians are still living today. This suggestion is not without its constitutional consequences: the Fundamental Law makes the right to vote accessible to those members of the 'united Hungarian nation' who live outside the territory of Hungary. It gives a say in who should make up the Hungarian legislature to people who are not subject to the laws of Hungary.
b) It characterises the nation referred to as the subject of the constitution as a Christian community, narrowing even further the range of people who can recognise themselves as belonging to it. 'We recognise the role of Christianity in preserving nationhood', it declares, not only as a statement of historical fact, but also with respect to the present. And it expects everyone who wishes to identify with the constitution to also identify with its opening entreaty: 'God bless the Hungarians'.
c) The preamble of the Fundamental Law also claims that the 'continuity' of Hungarian statehood lasted from the country's beginnings until the German occupation of the country on 19 March 1944, but was then interrupted only to be restored on 2 May 1990, the day of the first session of the freely elected Parliament. Thus, it rejects not only the communist dictatorship, but also the Temporary National Assembly convened at the end of 1944, which split with the fallen regime. It rejects the national assembly election of December 1945.
3. Intervention into the right to privacy. The Fundamental Law breaks with a distinguishing feature of constitutions of rule-of-law states, namely, that they comprise the methods of exercising public authority and the limitations on such authority on the one hand and the guarantees of the enforcement of fundamental rights on the other. Instead of this, the text brings several elements of private life under its regulatory purview in a manner that is not doctrinally neutral, but is based on a Christian-conservative ideology. With this, it prescribes for the members of the community a life model based on the normative preferences that fit in with this ideology in the form of their obligations towards the community. These values, which are not doctrinally neutral, in other words they are nonliberal in the Walkerian sense discussed earlier, and feature as high up as the Fundamental Law's preamble entitled National Avowal: ' We recognise the role of Christianity in preserving nationhood.'
'We hold that individual freedom can only be complete in cooperation with others.' 'We hold that the family and the nation constitute the principal framework of our coexistence, and that our fundamental cohesive values are fidelity, faith and love'.
'Our Fundamental Law ... expresses the nation's will and the form in which we want to live.' In other words, these values are illiberal in the Orbánian sense quoted earlier.
4.
Weakening of the protection of fundamental rights. The decline in the level of protection for fundamental rights is significantly influenced not only by the substantive provisions of the Fundamental Law pertaining to fundamental rights, but also by weakening of institutional and procedural guarantees that would otherwise be capable of upholding those rights that remain under the Fundamental Law. The most important of these is a change to the review power of the Constitutional Court, making it far less capable than before of performing its tasks related to the protection of fundamental rights. Added to this is the change in the composition of the Constitutional Court, taking place prior to the entry into force of the Fundamental Law, which further impeded it in fulfilling its function as protector of fundamental rights.
5. Constitutional entrenchment of political preferences. The new Fundamental Law regulates some issues which are to be decided by the governing majority, while it assigns others to laws requiring a Department of Law Working Papers two-third majority. This makes it possible for the current government enjoying a two-thirds majority support to write in stone its views on economic and social policy. A subsequent government possessing only a simple majority will not be able to alter these even if it receives a clear mandate from the electorate to do so. In addition, the prescriptions of the Fundamental Law render fiscal policy especially rigid since significant shares of state revenues and expenditures are impossible to be modified in the absence of pertaining two-third statutes. This hinders good governance since it makes more difficult for subsequent governments to respond to changes in the economy. This can make efficient crisis management impossible. The very possibility created by the Fundamental Law to regulate such issues of economic and social policies by means of two-third statutes is incompatible with parliamentarism and the principle of the temporal division of powers.
On 11 March 2013, the Hungarian Parliament added the Fourth Amendment to the country's 2011 constitution, re-enacting a number of controversial provisions that had been annulled by the Constitutional Court. The most alarming change concerning the Constitutional Court was the decision to annul all Court decisions prior to when the Fundamental Law entered into force. At one level, this would have made sense, but the Constitutional Court had already worked out a sensible new rule for the constitutional transition by deciding that in those cases where the language of the old and new constitutions was substantially the same, the opinions of the prior Court would still be valid and could still be applied. In cases in which the new constitution was substantially different from the old one, the previous decisions would no longer be used. Constitutional rights are key provisions that are the same in the old and new constitutionswhich means that, practically speaking, the Fourth Amendment annuls primarily the cases that defined and protected constitutional rights and harmonised domestic rights protections to comply with European human rights law. With the removal of these fundamental Constitutional Court decisions, the government has undermined legal security with respect to the protection of constitutional rights in Hungary.
Poland
Poland's 1989 negotiated democratic transition preceded Hungary's, but it followed Hungary's constitutional backsliding after the Law and Justice Party (known as PiS), led by Jarosław Kaczyński, won parliamentary elections in October 2015. The party had already taken over the presidency in May that year. After Solidarity, led by the proletarian leader Lech Wałęsa, won massive electoral support in partially free elections held in June 1989, Poland's last communist president, General Jaruzelskibased on an arrangement known as 'your president, our prime minister'was forced to appoint Tadeusz Mazowiecki, Wałęsa's former leading adviser, a liberal intellectual nominated by Solidarity, as prime minister. At the end of 1990, Jarosław Kaczyński ran Wałęsa's winning campaign for the presidency and was rewarded with a position as the head of the presidential chancellery, but later accused him of betraying the revolution, and becoming 'the president of the reds.' Kaczyński's conspiracy theory that liberal intellectuals had become allies to former communists led to a final split known as Solidarity's 'war at the top.' 129 Unlike FIDESZ in 2011, PiS lacks the constitution-making or amending two-thirds majority in the Polish parliament. Therefore, it started to act by simply disregarding the liberal democratic Constitution of 1997. The first victim was the Constitutional Tribunal, which already in 2007 had struck down important elements of PiS' legislative agenda, including limits on the privacy of public officials to be lustrated and freedom of speech and assembly. 135 In Orbán's playbook, which is seemingly followed by Kaczyński, the other major target has been the media, the civil service and the ordinary courts. As opposed to Hungary, for the dismantlement of liberal democratic institutions PiS does not really needed a new constitution because what they have been doing since the fall of 2015 is already a de facto change to the constitution through sub-constitutional laws. Wojciech Sadurski calls this a constitutional coup d 'etat. 136 In October 2015, before the end of the term of the old Parliament, five judges had been nominated by the outgoing Civil Platform government, even though the nine-year terms of two of the judges would have expired only after the parliamentary elections. Andrzej Duda, the new President of the Republic nominated by PiS, refused to swear in the five new judges elected by the old Sejm, despite the fact that the terms of office for three of them had already started to run. In early December, in accordance with a new amendment to the Law on the Constitutional Tribunal, the new Sejm elected five new judges, who were sworn into office by President Duda in an overnight ceremony. As a reaction to these appointments, the Constitutional Tribunal ruled that the election of two judges whose terms had not expired before the dissolution of the previous Sejm in October 2015 was unconstitutional. The Tribunal also ruled that the election of the other three judges was constitutional, and obliged the President to swear them in. Since President Duda refused to do so, the chief judge of the Tribunal did not allow the five newly elected judges to hear cases.
The governing majority also passed an amendment regarding the organisation of the Tribunal, increasing the number of judges required to be in attendance from 9 out of 15 to 13 out of 15. It also required decisions of the Tribunal to be taken by a two-thirds majority, rather than a simple majority, which was the existing rule prior to the amendment. With the five new judges, as well as the one remaining judge appointed by the PiS when it was last in government from 2005 to 2007, it may no longer be possible for the Tribunal to achieve the necessary two-thirds majority to quash the new laws. The six-member PiS faction, combined with the new quorum and majority rules, will be enough to stymie the court. Furthermore, the Tribunal is bound to handle cases according to the date of receipt, meaning it must hear all the pending cases, most likely regarding laws enacted by previous parliaments, before any new ones adopted by the new Sejm. For the same reason, the amendment also states that no decision about the constitutionality of a law can be made until the law has been in force for six months. Disciplinary proceedings against a judge can also be initiated in the future by the President of the Republic or by the Minister of Justice, which gives power to officials loyal to PiS to institute the dismissal of judges. In early March 2016, the Constitutional Tribunal invalidated all of the pieces of the law restricting its competences. The government immediately announced that it would not publish the ruling because the Court had made its decision in violation of the very law it invalidated. By Polish law, the decision of the Court takes effect as soon as it is published. If the decision is not published, it cannot take effect. As a reaction to the government's (lack of) action, the General Assembly of Poland's Supreme Court judges adopted a resolution stating that the rulings of the Constitutional Tribunal should be respected, in spite of a deadlock with the government. In Orbán's playbook, which is seemingly followed by Kaczyński, the other major target has been the media. At the end of 2015, the PiS government introduced a new law, the so-called 'small media law', amending the former Law on Radio and Television Broadcasting. This amendment enabled the government to appoint and dismiss the heads of the public television and radio. According to the new rules, the presidents and members of the board of both institutions are to be appointed and dismissed by the Minister of Treasury instead of the National Broadcasting Council from among multiple candidates. The law also terminated the previous managers' and board members' contracts with immediate effect, allowing the government to replace them. Since the 'small media law' was about to expire on 30 June 2016, the government in April submitted the 'large media law' to the Sejm. The draft bill planned to turn public broadcasters into 'national media', which is obliged to spread the views of the Polish parliament, government and president, and have to 'respect Christian values and universal ethical principles'. The national media entities are supervised by the newly established National Media Council.
The third danger to PiS' 'centre of political direction' has been an apolitical civil service. Here Kaczyński, just like Orbán, started the complete politicization of the civil service by removing a previously existing rule that the new head of the civil service must be a person who has not been a member of a political party for the last five years. The same law also allows the new head to be appointed from outside the civil service. Another element of Orbán's agenda was to build up a surveillance state.
In early February 2016, the new Polish Parliament also passed a controversial surveillance law that grants the government greater access to digital data and broader use of surveillance for law enforcement. On 13 June 2016, the Venice Commission issued an opinion on this, criticising the government for exercising nearly unlimited capacities without adequate independent checks or reasonable limits to the law. 138
The next target was the ordinary judiciary. In the summer of 2017, the government rushed three new legislative acts through the Polish Parliament: (a) The law on the Supreme Court; (b) the Law on the National Council for the Judiciary; and (c) the Law on the Ordinary Courts' Organisation. The first two laws were vetoed but the third adopted 139 . The latter alone is enough to undermine the independence of Polish courts by permitting the government to replace the leadership of the lower courts.
In early May 2016, Jarosław Kaczyński announced his party's aim to change the 1997 Constitution: 'the constitution must be verified every twenty years', hinting 'next year will be the 20 th anniversary of Poland's contemporary basic law'. He admitted however that 'we might not find enough support to change the constitution this term, but it's time to start to work. We can ask Poles if they prefer Poland that we've all seen or the one that's ahead of us'. 140 
Conclusion
In the first part of this paper, I tried to answer the question, whether there is a genuine constitutional theory of 'illiberal constitutionalism'? I argued that the constitutional concept, which rejects liberalism as a constitutive precondition of democracy, cannot be in compliance with the traditional idea of liberal democratic constitutionalism. This concept has nothing to do with any majoritarian constitutional model based on the separation of power, or with political constitutionalism, or any kind of weak judicial review, and it misuses the concept of constitutional identity.
The second part of the paper investigated the social, economic and political relations of illiberal societies. Regarding the first I found that there has been a very weak historical tradition of liberalism and modernization in the East-Central European societies, and also the main driving force of the transition to liberal democracy was to reach the living standard of the West. The lack of success to achieve this goal, together with the accumulation of wealth by some former members of the Communist nomenclature, and the failures of redistributive justice efforts were the reasons of disappointment also in the liberal democratic pursuits. Regarding the economic relations the rise of economic inequality and the decline of social security and solidarity has paradoxically partly been caused by the neoliberal economic policy of some of the illiberal political forces. These political actors have changed the entire political and constitutional structure into a illiberal system mostly not based on their ideological conviction, but rather for the sake of building up and keeping an unrestrained power.
One of the reasons of the illiberal turn has been that there was a lack of consensus about liberal democratic values at the time of the transition. In the beginning of the democratic transitions in these new democracies, preference was given to general economic effectiveness over mass civic and political engagement. 143 The satisfaction of basic economic needs was so important for both ordinary people and the new political elites that constitutions did not really make a difference. 144 Between 1989 and 2004, all political forces accepted a certain minimalistic version of a 'liberal consensus', understood as a set of rules and laws rather than values, according to which NATO and EU accession were the main political goals. But as soon as the main political goals were achieved, the liberal consensus died, 145 and full democratic consolidation was never achieved. 146 An initial failure of the 1989 constitutional changes -namely the disproportional election systems -also contributed to the electoral victories of Fidesz in Hungary and PiS in Poland, the illiberal autocratic forces. In the case of Fidesz 53 percent vote share into 68 percent in 2010 and 45.5 percent into 67 percent of the seats in Parliament in 2014. This made Fidesz able to change the entire constitutional system after its electoral success in 2010. PiS in 2015 got 51 percent of the seats in the Sejm for 37.6 percent of the votes. With their absolute majority they were able to enact laws-after packing the Constitutional Tribunal even unconstitutional ones -without any need to consult with their parliamentary opposition.
According to some authors, the prospects for liberal constitutional democracy in the newly independent states of Central and Eastern Europe following the 1989-90 transition were diminished by a technocratic, judicial control of politics, which blunted the development of civic constitutionalism, civil society, and participatory democratic government as necessary counterpoints to the technocratic machinery of legal constitutionalism. 147 Adherents to this viewpoint argue that the legalistic form of constitutionalism (or legal constitutionalism), while consistent with the purpose of creating the structure of the state and setting boundaries between the state and citizens, jeopardised the development of participatory democracy. 148 In other words, legal constitutionalism fell short, reducing the Constitution to an elite instrument, especially in countries with weak civil societies and weak political party systems that undermine a robust constitutional democracy based on the idea of civic self-government. 149 One can raise the hypothetical question whether earlier and more inclusive or participatory constitutionmaking processes could have ensured the durability of democratic institutions. Indeed, there was no early constitution making, and the amendment processes that happened instead were not participatory. Neither Poland nor Hungary enacted a new constitution right after the democratic transitions of 1989. Instead, in both countries as a result of the Round Table negotiations, between the representatives of the authoritarian Communist regime and their democratic opposition, the illegitimate legislature was put in the position of enacting modifications to the old Stalinist constitutions. This was done based on the elite agreement without any consultation with the people. In the case of Poland, the 1952 Constitution was slightly modified in April 1989, while in Hungary the 1949 Constitution was comprehensively amended in October 1989. This was called by Andrew Arato 'post-sovereign' constitution-making. 150 It is true that in Poland, the democratically elected Parliament enacted the so called Small Constitution in 1992, but it only changed some elements of the state organization, without the ambition of becoming the final closing act of the democratic transition. The new constitution was only enacted in 1997, again without participatory process, like a referendum. In Hungary, a similar new constitution-making effort failed in 1996, and even though the content of the 1989 comprehensive amendment fulfilled the requirements of a liberal democratic constitution, but its heading had 1949 in it. With that Fidesz after its electoral victory in 2010 could claim the need to enact a new constitution of the democratic transition and it had all the votes to enact what it was wishing to. But this wasn't a liberal democratic constitution anymore.
One can only speculate, whether an earlier and more participatory constitution-making would have been a guarantee against backsliding. There is nothing to suggest that an earlier and more participatory constitution-making process would have prevented the populist turn. As the Polish example proves even the existence of a liberal democratic constitution does not constitute an obstacle against backlash. In my view, those proponents of participatory constitutionalism who argue that with participation backsliding would not necessarily have happened, do not sufficiently take into account the rise of populism and the lack of civic interest in constitutional matters, due to poor constitutional culture. 151 So far the liberal elite seems to be unable to protect the liberal democratic ideals, which certainly indicates that the special historical circumstances require a longer period of time the build up a liberal democratic political and constitutional culture. But the democratic backsliding is not a proof of the failure of liberal democracy altogether, as illiberal leaders and their court ideologists want people to believe.
